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Meetings the Executive Committee 


forty-fifth meeting the Executive Committee was held Tues- 

day, December 19, 1939, the Metropolitan Club, Washington, C., 
6:30 Present were Messrs. Hennessey, Lohnes, first 
vice-president Loucks, second vice-president Bingham, secretary; Por- 
ter, Caldwell, Patrick, Sherley, Sykes, and Wozencraft. 

resolution was adopted authorizing the new treasurer the Asso- 
ciation take full control the Association’s funds deposit the 
bank. 

Mr. Hennessey referred letter which had received from the 
American Bar Association’s Special Committee Facilities the Law 
Library Congress, requesting the appointment committee 
individual cooperate with the Library. Percy Russell, Jr., editor 
the JouRNAL, was appointed the president supervise any work 
which might required fulfillment the American Bar Asso- 
ciation’s request. 

discussion was held concerning the appointment committee 
admissions and grievances which should have jurisdiction over mat- 
ters arising from the violation the ethical standards laid down the 
Association. 


Service Briefs 


order for the editors the CoMMUNICATIONS 
JOURNAL keep currently advised the status and nature cases 
involving radio matters which are pending the courts, the editors 
desire this time request members the Association send copies 
all pleadings radio cases filed the United States Court Ap- 
peals for the District Columbia other courts the Federal Com- 
munications Bar Journal, 914 National Press Building, Washington, 
only such cooperation between the editors the JouRNAL 
and the members the Association that complete coverage the cases 
involving radio matters may given the hoped that 
the members the Association will cooperate this request. 


—P. R., Jr. 
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The Sanders Case 


The question whether existing stations are entitled under 
the present law protection from injury through competition 
the facilities one the existing stations, has become the legal storm 
center the Communications Act 1934. 

This question has been raised recently number before 
the United States Court Appeals for the District Columbia, 
which that Court’s jurisdiction entertain the appeals has been chal- 
lenged the Federal Communications Commission the ground that 
injury from competition does not render existing broad- 
cast station person aggrieved adversely affected within the meaning 
Section 402 (b) (2) the Act. The Court Ap- 
peals has held that the Communications Act confers upon existing 
licensees statutory right protected from ‘‘destructive’’ 
tition and that reason for appeal which alleges that such serious eco- 
injury will result from the decision the Commission will 
destroy the ability existing licensee operate its station the 
publie interest sufficient give the Court jurisdiction appeal un- 
der Section 402 (b) (2). Sanders Brothers Redio Station C., 
106 (2d) 321; Yankee Network, Inc. C., 107 (2d) 212, 
decided August 14, 1939 the Court Appeals for the District 
decided November 13, 1939 the Court Appeals for the District 
Columbia. 

Remaining adamant its position that the Communications Act 
gives existing licensees right object the construction com- 
peting station the ground that the competition will lead financial 
loss, regardless the extent the injury, the Commission petitioned 
the Supreme Court the United States for writ certiorari re- 
view the decision the Court Appeals the Sanders case, supra. 
The Supreme Court granted the Commission’s petition December 
11, 1939, thus bringing the controverted question before for deter- 
mination. 

Since the question involved the referred above one 
large public importance and since the establishment policy lim- 
ited controlled competition under the supervision the Commission 
may have direct bearing the future development rate and pro- 
gram regulation, there sufficient justification for brief examina- 
tion the origin and evolution the so-called doc- 
trine and analysis the arguments pro and con. 

fully understand the questions involved the Sanders case, 
necessary consider together with the Court’s decisions the 
Yankee Network case, supra, the Tri-State case, supra, the WOKO, 
Inc., and the Adirondack Broadcasting Company cases, not yet reported, 
decided December 11, 1939. 
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The Sanders case arose through the Commission’s grant appli- 
Telegraph Herald construct and operate new radio broad- 
station Dubuque, Iowa. the same time the Commission 
granted the application Sanders Brothers Radio Station move its 
station, WKBB, across the Mississippi River from East Dubuque, 
nois, Dubuque, Iowa. Sanders Brothers appealed the United 
States Court Appeals for the District Columbia from the Com- 
mission’s decision granting the Telegraph Herald application, and al- 
leged, among other things, that (1) the operation the station pro- 
posed Dubuque, Iowa, Telegraph Herald would result financial 
and injury and its ability render programs 
the interest, and that (2) the Commission erred failing make 
any findings fact the question injury. 

The Court Appeals held that appellant’s reasons for appeal 
existing station through the establishment additional 
and that statement issue sufficient furnish proper grounds 
contest appeal.’’ support this holding the Court cited two 
its former decisions which the injury doctrine had been 
adverted way dicta. The Court held that appellant was per- 
son aggrieved and whose interests were adverseiy affected, within the 
meaning Section 402 (b) (2) the statute and that accordingly 
the Court had jurisdiction entertain the appeal. The Court reversed 
and remanded the cause the Commission for failure make findings 
the issue whether the granting the construction permit for 
the new station would inflict injury upon the respondent. 

After the Court Appeals reversed the Commission’s decision 
the Sander’s the Commission filed petition for rehearing which 
raised the fundamental jurisdictional question whether appeal 
ean taken under Section 402 (b) (2) the Communications Act 
1934 person whose appealable interest arises from prospective pecu- 
niary damage resulting from competition. support its petition the 
Commission contended that person seeking review decision the 
Federal Communications Commission under Section 402 (b) (2) the 
Act must show that has legal right legal interest which has been 
aggrieved adversely affected the decision which complains, 
and not merely that will suffer damage, without legal injury, 
result such decision; that, common law, person has legal 
right free from competition, and pecuniary damage caused com- 
petition damnum absque injuria; that the Act 
1934, unlike the Transportation Act 1920, does not change the com- 
mon law this respect; and that license operate radio 
station does not confer upon the holder such license any right 
free from competition from other radio stations. 

The Court denied the Commission’s petition for rehearing the 
Sanders case without opinion. Consequently, the technique employed 
assaying the arguments advanced the Commission and the rationale 
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the Court’s holding that claim injury from competition 
constitutes basis for appeal were not revealed until the Court’s 
sion the Yankee Network case, supra. 

the Yankee Network case appeal was taken Station WAAB 
from order the Commission granting regional assignment Sta- 
tion WMEX lieu its local assignment. appeal, appellant, which 
operates regional assignment, contended that its financial and eco- 
interests would adversely affected the establishment and 
operation additional regional station Boston, Massachusetts, and 
that the Commission’s conclusions its decision that appellant had 
failed establish facts show that operation Station WMEX, 
proposed, would adversely affect its economic interest, were arbitrary and 
capricious. 

The Commission challenged the power the Court hear the ap- 
peal, contending that the Court had jurisdiction entertain ap- 
peal under Section 402 (b) (2) the Communications Act because 
appellant had legal right interest which had been aggrieved 
adversely affected the decision which complained. other 
words, the Commission took the position that not the Congressional 
policy the Communications Act exempt licensees from 
competition, and that the absence such exemption licensees have 
legal right interest which aggrieved adversely affected the 
action the Commission authorizing competing facilities the gen- 
eral public interest, since whatever damage they may suffer will 
damnum absque injuria. 

The Court rejected the Commission’s contention with respect eco- 
nomic injury through competition and held that allegation licen- 
see existing station that financial injury resulting from competition 
from proposed new station will necessarily result such severe loss 
operating revenue impair the service rendered the existing 
licensee, will destroy such licensee’s ability render proper service 
the interest, tenders proper grounds contest appeal taken 
under Section 402 (b) (2). The appeal, however, was dismissed the 
ground that the Commission’s findings that appellant had failed show 
any facts sufficient indicate the effect extent the anticipated 
competition were supported the record. 

arriving its decision the Yankee Network case, the Court 
stated that the legal rights interests licensee spring from the 
statute and not from the common law and that ‘‘in the same manner 
the right and equities licensees are statutory character are their 
The Court considered appellant ‘‘definitely the person 
whom Congress had mind Section 402 (b) (2)’’ and concluded that 
hold otherwise ‘‘would not only leave the licensee without opportunity 
for any relief whatever, even from action arbitrary destroy it, 
but would deprive Section 402 (b) (2) meaning and eliminate from 
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the Yankee Network case the Court apparently based its holdings 
upon the conclusion that the Communications Act 1934 confers 
upon licensees right protected from destructive competition un- 
less there are overweening reasons affecting the interest which re- 
quire different result. The Court arrived its conclusion drawing 
analogy between the Communications Act and the Transportation Act. 
‘‘Congress had power provide safeguards against destructive 
economic injury existing licensees, and did both acts order 
secure similar legislative purpose each. the case railroads 
Congress waited until the condition many of.them was desperate. 
But the case the radio broadcasters, the intent Congress 
was anticipate and prevent desperate, chaotic conditions. 
both instances the privilege free competition was 

Two more pieces were added the mosaic through the Court’s de- 
the Tri-State case and the WOKO and Adirondack cases, 
supra. the Tri-State case, appellant, licensee sta- 
tion, alleged that the grant additional station the same com- 
munity would result ‘‘unfair, destructive, and ruinous 
it. This allegation was considered sufficient give the Court juris- 
diction consider the case the merits, but the appeal was dismissed 
the ground that the appellant had ‘‘failed show that ag- 
grieved adversely affected the order the With 
respect the criterion for determining injury, the Court said: 


mere showing that the income existing station may reduced an- 
other station enters its field not sufficient. The appellant recognizes that such 
cannot the criterion economic injury herein, charges that the compe- 
tition complained will destructive and ruinous. This character com- 
petition may affect the public interest, convenience and necessity, which the 
Statutory criterion under which the Commission must act.” 


the WOKO and Adirondack cases, appellants, licensees 
stations Schenectady, New York, appealed from decision the Com- 
mission granting application for permit construct new radio 
station Troy, New York, and alleged that the Commission’s 
decision would result ‘‘deterioration’’ their service. The appeal 
was dismissed the ground that the reasons for appeal failed state 
that the interest, convenience necessity would suffer. The 
Court pointed out that, although the words Section 402 (b) (2) speak 
generally terms interested and aggrieved persons and, when read 
literally are susceptible very wide interpretation, ‘‘no such interpre- 
appealable interest such person dependent upon considerations 
interest inherent the particular The Court laid down 
the following test for determining the existence appealable interest 
under Section 402 (b) (2) and for determining the sufficiency the 
statement reasons for 
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“In our view, therefore, order that person, who challenges decision 
the Communications Commission, under Section 402 (b) (2) may succeed 
must show that the Commission’s action which complains contrary 
the public interest, convenience, necessity. This being true, follows 
that showing injury suffered threatened, would sufficient unless 
also appeared that, result such injury, the public interest, convenience, 
necessity would suffer. This may seem harsh rule and difficult burden, 


but the rule which governs one who enters this field enterprise and 
burden which cannot escape. 


brings then, the further conclusion that statement reasons 
sufficient support appeal under Section 402 (b) (2), unless speaks 
terms public interest, convenience, necessity, equivalent terms.” 


previously pointed out the discussion the Sanders case, the 
Court, arriving its decision that case, referred dicta which ap- 
pear prior decisions the Court the cases Intermountain Broad- 
casting Corp Federal Communications Commission, (2d) 244, 
and Pulitzer Publishing Company Federal Communications Commis- 
sion, (2d) 249. The dictum from the Intermountain case quoted 
the Court its decision the Sanders case states that ‘‘In any case 
where shown that the effect granting new license will 
defeat the ability the holder the old license carry the public 
interest, the application should denied unless there are overweening 
reasons public nature for granting it. And obviously stronger 
where neither licensee will financially able render adequate 
service. This, think, the clear intent Section 402 (b) (2) the 
statute, which provides for appeal aggrieved person whose in- 
terests are adversely affected decision the Commission granting 
refusing application.’’ This dictum based doctrine which 
was first enunciated Mr. Justice Groner dissenting opinion 
Sykes Jenny Wren Company, (2d) 729 (1935), wherein para- 
phrased language—originally used the case Texas Pac. Ry. 
Gulf, etc. Ry., 270 266—to the underlying purpose the 
Communications Act follows: 


“In these circumstances may said, somewhat was said Mr. Jus- 
tice Brandeis like condition the transportation field—the act recognizes 
the preservation the earning capacity, and conservation the financial re- 
sources the individual broadcasting station matter national concern 
for the reason that the property employed must permitted earn reason- 
able return the system will break down; thus indicating, seems me, 
identical reciprocal interest between the owner and the public, which 
the right either see that competition between stations not carried 
the point destruction.” 


The dissenting opinion the Jenny Wren case, supra, asserts the 
existence statutory right broadcasting stations protected 
from destructive competition. This line reasoning was expanded 
the Court its opinion the Yankee Network case, supra, and forms 
the foundation the controlled competition concept. 
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The principal question presented the Sanders case whether the 
Communications Act 1934, amended, confers upon licensees 
stations the right protection from competition and imposes 
upon the Commission the correlative duty protecting licensees. 

Since there provision the Communications Act expressly 
dealing with the question whether the Commission must, passing 
upon application for construction permit, consider the prospective 
competitive effect the new station upon the existing licensees, the 
answer the question will necessarily bottomed upon the pur- 
pose the Act disclosed its various provisions. 

Section 402 (b) the Act has contributed more than its share the 
general state confusion. Section 402 (b) provides: 

“An appeal may taken, the manner hereinafter provided, from deci- 
sions the Commission the Court Appeals the District Columbia 
any the following cases: 


(1) any applicant for construction permit for radio station 
whose application refused the Commission. 


(2) any other person aggrieved whose interests are adversely af- 
fected any decision the Commission granting refusing any such appli- 
cation.’ 


This section has been construed conferring upon the licensee 
station the right free from destructive competition. 
The Commission, however, has taken the position that Section 402 (b) 
(2) does not confer substantive rights, but remedial character, pro- 
viding remedy those persons whose substantive rights are aggrieved 
adversely affected decisions the Commission granting refus- 
ing certain types licenses. The Commission urges that the language 
the section contains suggestion intention the part Con- 
gress confer upon licensee existing station the right protec- 
tion from destructive competition. contended that the language 
the section refers ‘‘any other person aggrieved whose interests are 
adversely affected’’ and not limited licensees broadcast stations. 
Section 402 (b) (2) first appeared 1930 amendment Section 
the Radio Act 1927, and stated that the primary purpose 
Congress amending Section was permit review the Supreme 
Court the United States the decisions the Court Appeals.* 
The Commission makes the point that legislative history Section 402 
(b) (2) does not establish intention the part Congress create 
substantive legal rights upon existing licensees, and that appears that 
Section 402 (b) (2) was designed for the remedial purpose providing 
appeal the United States Court Appeals for the District 
Columbia for those whose statutory legal rights have been invaded. 


*Dill: Radio Law (1938) 95; Radio Commission Nelson Bros. Co., 289 
266, 276; See Federal Communications Commission The Pottsville Broad- 
casting Co., (decided Jan. 29, 
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opposition the contention that Congress the privilege 
free enterprise the Communications Act, the Commission maintains 
that there provision the Act any other statute which 
competition the operation its station and that the common law rule 
freedom private enterprise with competition unfettered the very 
essence the Congressional policy embodied 
the Communications Act 1934. 

The Commission’s contention that the essential purpose the 
Act secure the proper allocation the limited radio frequencies 
available and regulate the use radio transmission equipment. 
granting license, the Commission states that merely licenses the use 
radio transmitting equipment, and there provision the Act 
from which can inferred that Congress intended subject regu- 
lation the business the licensee. 

suggested that the establishment policy controlled compe- 
tition under which existing stations receive protection from destructive 
economic inquiries, necessarily requires that the Commission determine 
the economic effect competition existing stations. can this ef- 
fectively only inquiring into the rates charged for service and 
establishing standard quality for programs. obvious that Con- 
gress did not intend the Commission have such regulatory power over 
the business since expressly provided (Sec. (h) 
that ‘‘a person engaged radio broadcasting shall not, insofar such 
person engaged, deemed common The Commission 
not authorized regulate the rates for radio service limit the 
return upon the investment radio broadcast stations. All these 
matters are outside the jurisdiction the Commission. Likewise, any 
regulation standardization programs necessarily includes ele- 
ment censorship, and Congress left room for doubt Section 326 
that the Commission has power censorship. 

Furthermore, the Act expressly provides for the maintenance 
competitive conditions radio Section 313 the Act 
provides substance that the laws the United States relating un- 
lawful restraints and monopolies shall applicable interstate and 
foreign radio communication. Section 311 prohibits the Commission 
from granting license any person adjudged guilty unlawful mon- 
opoly radio communications. Section 314 provides for the preserva- 
tion competition commerce between persons engaged radio and 
wire communications for hire and also forbids the unlawful creation 
communications monopoly ‘‘in any line commerce.’’ The foregoing 
provisions the Act, asserted, indicate that Congress did not intend 
substitute regulated monopoly for free competition the radio field. 

The respondent the Sanders case takes the view that the public 
interest, convenience necessity’’ involves the formulation certain 
sub-standards, some which the Commission must consider and others 
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which may consider the allocation facilities. re- 
spondent’s contention that the effect upon existing stations 
resulting from the granting additional station the same com- 
munity factor which the Commission must consider its application 
the interest, convenience necessity’’ standard, or, all 
events, that the economic factor one which the Commission may con- 
sider the exercise its discretion. The respondent takes the view 
that factors have been considered the Federal Radio Com- 
mission and the Federal Communications Commission for many years, 
and that the administrative construction the standard compels the 
that the Commission should have made findings 
the Sanders case. 

With regard the right appeal under Section 402 (b) (2), 
the question whether respondent party ‘‘aggrieved whose interests 
are adversely affected,’’ respondent relies, part, upon the argument 
that deny the right appeal would deprive the section any 
meaning whatsoever. substantially true that the only possible 
parties who would aggrieved whose interests would adversely 
affected are persons who suffer either electrical interference 
injury, and neither them had legal equitable right common law. 
asserted that both the legislative history the Act and the Rules 
the Commission recognize the necessity for the Commission hold 
hearing and make findings fact when application for new station 

the court below, the respondent made the argument that the 
Commission erred considering certain confidential memoranda sub- 
mitted prior decision its Engineering, Law, and Examining 
Departments. was alleged, motion suggesting diminution the 
record presented the court below, that the memoranda contained facts 
and relating the disposition the case, and that since 
these memoranda were not made available the respondent, their con- 
sideration the Commission was arbitrary and Ohio Bell 
Telephone Co. Public Utilities Commission, 301 290. The court 
below overruled the contention, since the Commission denied that the 
memoranda were used evidence. The presumption administrative 
regularity was deemed controlling. The respondent contends 
the Supreme Court that the consideration the confidential memoranda 
was violation its fundamental rights. 
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Recent Court Decisions 


Federal Communications Commission The Pottsville Broadcasting Company. De- 
cided January 29, 1940 the Supreme Court the United States. 


Lawrence Fly Paul Heitmeyer. Decided January 29, 1940 the Supreme 
Court the United States. 


Mr. Justice Frankfurter’s opinions the Pottsville and Heitmeyer 
eases, delivered January 29, 1940 behalf unanimous Court, are 
the utmost importance, not only the development law under the 
Communications Act 1934, amended, but also the growth ad- 
ministrative law general. both the Supreme Court reversed 
decisions the Court Appeals for the District Columbia, and 
defined broad way the powers the Commission. 

Mr. Justice Frankfurter’s opinion the Pottsville case contains the 
legal theory upon which. the decision was based; the opinion the 
Heitmeyer case merely states that the slight differences the facts should 
not compel different decision from that rendered the case. 

The Pottsville Company applied May, 1936, for 
construction permit erect new station Pottsville, Penn- 
sylvania. After hearing the application was denied upon two grounds, 
namely, that the applicant was not financially qualified construct and 
operate the station, and that the majority stockholder the corporation 
was not resident the community. Upon appeal the Court Ap- 
peals the decision the Commission was reversed the ground that 
the Commission had erred finding the applicant not financially quali- 
fied. The Court Appeals did not pass upon the second ground the 
Commission’s decision, since considered that ground not controlling 
one. Pottsville Broadcasting Company Federal Communications Com- 
mission, (2d) 288. 

Upon remand the cause the Commission, the applicant filed 
petition requesting the Commission grant its application. The Com- 
mission determined hold oral argument upon the application the 
Pottsville Company and consider simultaneously with 
two other applications for the same facilities Pottsville. The latter 
applications were filed subsequently that respondent. Although 
hearings had been held the Commission these two applications, 
action had been taken. The Commission issued order directing that 
the three applications set down for argument ‘‘on comparative 
basis’’ determine which would best serve the public interest, conven- 
ience necessity. The Pottsville Broadcasting Company this stage 
the proceedings sought for and obtained from the Court Appeals 
for the District Columbia writ mandamus commanding the Com- 
mission set aside its order relating comparative hearing upon the 
three applications and ‘‘to hear and reconsider the application’’ the 
Pottsville Company ‘‘on the basis the record original- 
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made and accordance with the opinions’’ the Court Appeals. 
Broadcasting Company C., 105 (2d) 36. 

The Court Appeals, determining issue the writ manda- 
mus, relied upon the doctrine that the lower court must follow the man- 
date sent from the appellate court and cannot reconsider questions 
which the appellate court has expressly reviewed and decided. 
Sanford Fork Tool Company, Petitioner, 160 247, 255-6. The 
Supreme Court was the opinion that this doctrine was 
the facts the instant case because the Court Appeals was review- 
ing, not the decision lower Federal court, but the decision 
administrative body. The language the opinion the Supreme Court 
this respect important and follows: 


one phase single unified process. But the extent that federal court 
authorized review administrative act, there superimposed upon the 
enforcement legislative policy through administrative control different 
process from that out which the administrative action under review ensued. 
The technical rules derived from the interrelationship judicial tribunals 
forming hierarchical system are taken out their environment when mechani- 
cally applied determine the extent which Congressional power, exercised 
through delegated agency, can controlled within the limited scope ‘judi- 
cial power’ conferred Congress under the Constitution.” 


The opinion emphasizes the historical bases for Anglo-American 
and shows that, and large, the jurisdiction confronting them 
has determined ‘‘the basic characters trial procedure, rules evi- 
dence, and the general principles appellate review.’’ 

The conditions leading the growth and development adminis- 
trative tribunals are vitally different. The Court stated: 


large degree they have been response the felt need 
governmental supervision over economic enterprise—a supervision which could 
effectively exercised neither directly through self-executing legis!ation nor 
the judicial Perhaps the most striking characteristic 
this movement has been the investiture administrative agencies with power 
far exceeding and different from the conventional judicial modes for adjusting 
conflicting claims—modes whereby interested litigants define the scope the in- 
quiry and determine the data which the judicial judgment ultimately 
based. Administrative agencies have power themselves initiate inquiry, or, 
when their authority invoked, control the range investigation 
taining what satisfy the requirements the public interest relation 
the needs vast regions and sometimes the whole nation the enjoyment 
facilities for transportation, communication and other essential public services. 
These differences origin and function preclude wholesale transplantation 
the rules procedure, trial and review, which have evolved from the history 
and experience courts.” 


The discretion indicated the preceding quotation one which 
vested administrative bodies not, however, unlimited one. The 
Court indicated that the administrative tribunals are bound adhere 
the fair give interested parties ‘‘an oppor- 
tunity for hearing,’’ and base their judgments upon reasoned conclu- 
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sions. important, however, consider the difference between fune- 
tions administrative and judicial tribunals. otherwise 
will stray outside their province and read the laws Congress through 
the distorting lenses inapplicable legal 

The essence the Court’s decision that the duty the Commis- 
sion determine whether not application the public interest, 
necessity, and the discretion which this standard 
pellate court correcting former decision the Commission because 
was erroneous matter law. The Court stated: 


question open judicial review does not impliedly foreclose the adminis- 
trative agency, after its error has been corrected, from enforcing the legislative 
committed its charge. Cf. Ford Motor Co. Labor Board, 305 


When the cause was remanded the Court Appeals the Com- 
mission with instructions proceed accordance with the mandate, the 
duty still rested upon the Commission determining whether not the 
granting the application was the public interest, convenience 
necessity. 

The fact that the Pottsville application had been filed prior the 
applications certain other individuals corporations requesting iden- 
tical facilities did not give the Pottsville Company any rights priority. 
The Court found that under the circumstances involved the Communi- 
Act did not authorize the Commission consider the element 
priority the allocation broadcast facilities. All applications should 
treated equal basis, irrespective the time when the applica- 
tions were filed. The Court stated: 


The Court Appeals cannot write the principle priority into 
the statute indirect result its power scrutinize legal errors the 
first allowable series administrative actions. Such implication from 
the curtailed review allowed the Communications Act war with the 
basic policy underlying the statute.” 


The Court was not moved the contention urged upon it, both 
brief and the oral argument, that the reversal the decision the 
Court Appeals would lead unwarranted series appeals from 
the Commission review administrative action upon the same applica- 
tion. had been argued that, unless the Court Appeals was correct, 
appeal from decision the Commission would meaningless be- 
cause the Commission could reconsider its decision and arrive the same 
conclusion upon some other ground. The Court, overruling this con- 
tention, stated 

“It always easy conjure extreme and even oppressive possibilities 
the exertion authority. But courts are not charged with general guardian- 
ship against all potential mischief the complicated tasks government. The 
present case makes timely the reminder that ‘legislators are ultimate guardians 


the liberties and welfare the people quite great degree the courts.’ 
Missouri, Kansas Texas Ry. Co. May, 194 267, 270.” 


| 


JOURNAL THE COMMUNICATIONS Bar 145 


The opinion the Court contains analysis the principles 
underlying legislation the radio field. indicates that the primary 
motive for the enactment radio legislation was the fear that its ab- 
sence the interests the public would made inferior private mon- 
rights obtained individuals corporations. The writer dif- 
fers with the Court’s conclusions concerning the legislative history. The 
legislative history the Radio Act 1927 indicates that the main aim 
Congress enacting was make possible the continuation radio 
communication and abolish the intolerable chaos which had developed 
result the lack power the Secretary Commerce compel 
stations operate the frequencies assigned them.* 

The standard public interest, convenience necessity elastic 
one, said the Court, giving the Commission great deal discretion 
with regard questions procedure, particularly the ‘‘scope the 
inquiry, whether applications should heard contemporaneously suc- 
and ‘‘whether parties should allowed intervene one 
another’s proceedings.’’ This procedural discretion, however, restric- 
ted certain basic requirements the Act designed for the protection 
private well public interest. The Court’s opinion stresses the 
rapidly changing aspects radio communication, and states that the 
Communications Act indicated desire the part Congress per- 
mit the Commission change its policies and procedure such manner 

The opinion the Court the Heitmeyer case quite brief. 
sets forth the main distinctions between the and the 
Pottsville the Heitmeyer case the Commission had originally 
denied the Heitmeyer application the sole ground that was not 
financially qualified under the statute construct the station. Upon 
appeal the Court Appeals for the District Columbia, the decision 


*See Report the Standing Committee Radio Law the American Bar 
Association, 1929, pp. 440-3. “On April 16, 1926 Judge Wilkerson the Federal 
District Court for the Northern District [U. Zenith Radio Corp., 
(2d) 614] gave judgment for the defendant prosecution brought the 
Government against the owner broadcasting station, who, violation the 
terms his license, had broadcast frequency Canadian exclusive channel) 
other than that assigned the license and full time instead for the limited 
period authorized. The court also, however, intimated that the Secretary 
Commerce had power impose restrictions frequency and hours oper- 
ation the statute might have construed unconstitutional for failure 
Acting Attorney General Donovan rendered opinion the effect that under the 
Act 1912 the Secretary had power determine restrict the frequency, 
power hours operation radio station or, even limit the term its 
cense [35 Opp. Atty. Gen. 126]. July 1926, the result this opinion, the 
Secretary Commerce virtually abandoned regulatory control radio communi- 
cation and became mere bureau for registration licenses, issuing licenses all 
for whatever frequency, hours power were designated the appli- 
cations.” 

The result was chaos which will long remembered the radio 
world the ‘breakdown the law,’ which radio reception was virtually ruined.” 
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the Commission was reversed the ground that error had been com- 
mitted finding Heitmeyer not financially qualified (95 (2d) 
After the appeal had been taken Heitmeyer, two applications were 
filed other parties for the same facilities Cheyenne, 
Upon receipt the remand from the Court Appeals, the Commission 
determined, not only hear oral argument the Heitmeyer case, but 
reopen the record and take new evidence consider the compara- 
tive ability the various applicants construct and operate the station. 
writ mandamus was obtained Heitmeyer from the Court Ap- 
peals, directing the Commission consider the Heitmeyer application 
the record originally made. McNinch Heitmeyer, 105 (2d) 
41. The Supreme Court held that the issuance the writ mandamus 
was error view the fact that, the Commission felt that new evi- 
dence was necessary permit carry out its statutory duty, there 
was nothing the Communications Act prohibit it. 
R., Jr. 


4 


JOURNAL THE COMMUNICATIONS Bar 147 


Recent Commission Decisions 


Spartanburg Advertising Company, Spartanburg, C., Docket 5451. Decided 
petition for rehearing January 1940. 


Commencing with the petition for rehearing filed the Commission 
the Court Appeals for the District Columbia Sanders Brothers 
Radio Station (now pending writ certiorari the Su- 
preme Court the United States), the Commission has made the con- 
tention several motions dismiss filed the Court Appeals that 
existing stations claiming economic aggrievement have right appeal 
under Section 402 (b) (2) from decision the Commission granting 
application for new station the same community, and, further, 
that the Communications Act 1934 does not require the Commission 
when grants applications hold hearing make findings fact. 
The decision the Spartanburg Advertising Company case, rendered 
January 1940, one the first decisions the Commission which 
expressly sets forth these principles. 

The Spartanburg Advertising Company applied for construction 
permit construct new broadcast station Spartanburg, South Caro- 
lina, operate 1370 ke., 100 w., 250 w., unlimited time. Virgil 
Evans, licensee WSPA Spartanburg, South Carolina, filed petition 
intervene the proceedings held connection with the Spartanburg 
Broadeasting Company application and the petition was granted. The 
Commission’s decision granting the application was assailed the 
WSPA petition for rehearing the ground that its failure set 
forth specific findings fact upon all the issues contained the notice 
hearing rendered void. The decision denying the petition for re- 
hearing accompanied reasons set forth opinion. 

The Commission held, the first place, that not required, when 
grants application, hold hearing make findings fact. 
the application filed with the Commission had contained all the 
facts revealed the subsequent hearing, the Commission the opin- 
ion that would have granted the application without hearing. The 
opinion 


“The Communications Act 1934 does not require the Commission 
make findings any particular issues when grants application after 
hearing any more than does case where the Commission grants appli- 
cation without hearing.” 


The issue raised the sentence just quoted now pending before the 
Supreme Court the United States the Sanders case (October Term, 
1939, No. 499), and view the fact that the writer one the 
counsel record the Sanders case, the merits the controversy will 
not this time. The Commission, however, making the 
statement relies, among other things, upon the wording Sections 
319(a) and 309(a). Section 319(a) states: 


et 

4 
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The Commission may grant such permit [construction permit] 
public convenience, interest, necessity will served the construction 


Section 309(a) provides: 


“If upon examination any application for station license, for the 
renewal modification station license the Commission shall determine 
that public interest, convenience, necessity would served the granting 
thereof, shall authorize the issuance, renewal, modification thereof ac- 
cordance with said finding. the event the Commission upon examination 
any such application does not reach such decision with respect thereto, 
shall notify the applicant thereof, shall fix and give notice time and place 
for hearing thereon, and shall afford such applicant opportunity heard 
under such rules and regulations may prescribe.” 


view the provisions these and other sections the statute, the 
Commission expressed the Spartanburg case that right notice and 
hearing conferred upon any person other than the applicant, and that 
findings are required made merely because they are requested 
person other than the applicant who permitted participate 
the hearing. 

The opinion goes further, however, than say merely that hear- 
ing required the statute. takes the broad view that the establish- 
ment additional facilities communities generally promotes the pub- 
interest, that competition between stations the same community 
leads better programs, and that the American system broadcasting 
based upon such postulates. The opinion states: 


Spartanburg. Neither the license now enjoyed petitioner nor any provision 
the Communications Act 1934 confers upon petitioner monopoly 
the radiobroadcast facilities the community which now serving. the 
radiobroadcast field public interest, convenience and necessity served not 
the establishment and protection monopolies, but the widest possible 
utilization broadcast facilities. Competition between stations the same 
community inures the public good because only attracting and holding 
listeners can broadcast station successfully compete for advertisers. Compe- 
tition for advertisers which means competition for listeners necessarily results 
rivalry between stations broadcast programs calculated attract and 
hold listeners, which necessarily results the improvement the quality 
their program service. This the essence the American system broad- 
casting.” 


The Commission next considers the issue effect and de- 
termines that the granting the application for another station 
will not cause any substantial financial damage WSPA. 
The opinion recites that during the year 1938 the operating expenses 
WSPA amounted $34,000 and the gross income equalled $33,300. 
However, Mr. Evans, the licensee WSPA, was unable, upon cross ex- 
amination, specify the amount paid for talent, salaries, other items 
expense, and did not submit financial statement giving any de- 
tails the gross income gross expenses. 
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The opinion also refers the fact that the application WSPA 
for renewal license, dated June 27, 1938, showed average gross 
income per month $2,940. later application for renewal license, 
dated December 23, 1938, indicated that the average talent expenses 
WSPA per month were $345, and expenses for all other purposes were 
$1,650, total $1,975. The sum $1,975, representing operating 
expenses, contrasted with $2,940, representing gross income, indicates 
that WSPA was operating profit. 

Interesting conclusions upon the effect economic competition were 
contained the Commission’s decision. was stated that the disastrous 
competitive results predicted existing stations are generally not rea- 
lized actual practice. this connection, the opinion states fol- 

pointed out above, competition radiobroadcasting means, 
far listeners are concerned particular community, wider choice 
programs, and consequently heightened listener interest which may very well 
result greater amount advertising expenditures because increased 
listener hours with consequent increased revenues for both stations. Expe- 
rience has shown that the addition competitive station community 
does not bring about the disastrous results sometimes predicted the licensee 
existing station the community. More often the protests the exist- 
ing station the establishment new station spring not from desire 
insure its operation the public interest, but rather from the purely 
private interest seeking monopoly field which the interests the 
public are best served competitive operation. the instant case find 
second station Spartanburg. Upon the record are satisfied that the effect 
the establishment second station this community will serve 
public interest, convenience and necessity.” 


Application Reese, Phoenix, Arizona, Docket No. 5317. Proposed 
Findings Fact and Conclusions issued December 1939; recalled and set 
aside and new Proposed Findings Fact and Conclusions issued December 12, 
1939. 


This case interest because the fact that the Proposed Find- 
ings Fact and issued December 1939, contained 
elaborate discussion the economic upon existing station due 
the granting the Reese application, and that the proposed findings 
were set aside and new proposed findings issued which omitted the dis- 
the economic issue. 

The case involves the application Reese for construction 
permit construct new station Phoenix, Arizona, 1200 
ke., 100 watts night, 250 watts day, unlimited time. Since the Commis- 
sion was unable determine that the granting the application would 
serve public interest, convenience necessity, the matter was desig- 
nated for hearing. 

The two existing stations Phoenix, KTAR and KOY, filed pe- 
titions intervene, the petitions being based upon grounds, 
and the petitions were subsequently granted the Commission. 
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the original Proposed Findings Fact and the 
mission found, among other things, that the applicant was legally, tech- 
nically, financially and otherwise qualified, that sufficient potential 
sources advertising revenue existed Phoenix insure the 
ful operation the station, that the intervenors failed show that they 
would hurt such extent impair their ability serve the 
public interest, convenience necessity, that sufficient talent was avail- 
able Phoenix, and that the operation the station would not cause 
objectionable interference any other stations applications for 
other facilities. was proposed grant the application. 

The original proposed findings state that the mere showing that 
business men Phoenix have advertised over the existing stations 
not itself sufficient evidence justify the conclusion that the compe- 
tition resulting from the operation the proposed station would 
destructive the existing stations. The Proposed Findings Fact and 
dated December state: 


“We are not primarily concerned with private interests, but devote our 
energies protecting the interests the listening public. Only far 
the private interests broadcasters coincide with the interest listeners can 
these require our attention. the instant application, the facts, outlined 
above, convince the Commission that this applicant has sufficient assets erect 
broadcast station the type contem lated, and sufficient commercial sup- 
Port operate the public interest. The applicant resident the com- 
munity which proposes serve, and acquainted with its problems and 


where shown that the effect granting new license will 
defeat the ability the holder the old license carry the public 


interest, the application should denied Great Western Broadcasting 
Association, Inc. F(2d) Cf. also Pulitzer Publishing Co. 
F(2d) ——, Dec., 1937. 


Broadcasting Co. F(2d) Nov., 1939 


broadcasting station has been constructed and maintained 
good faith, the interests the public and common justice the owner 
the station that its status should not injuriously affected except for com- 
pelling reasons.’ Chicago Federation Labor C., F(2d) cf. The 
Journal Company C., F(2d) 461, 1931. 


“In reaching our conclusion have had consider whether the facts 
record clearly indicate that destruction the service existing stations 
even substantial their present program structure will re- 
sult from the addition competing facility the community under consider- 
ation. Decisive this particular controversy the question whether not 
this community can support additional Station without such financial drain 
upon the existing stations substantially curtail their service contrary 
the public interest.3 
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reasons technical engineering nature compel our reach- 
ing conclusion that the application may not granted. disadvantage 
accrues any other community. The applicant has met his burden prov- 
that legally, technically, and financially qualified provide 
meritorious program service designed serve the interests the community 
which will operate. 

“The existing stations have intervened and argued the Commission that 
the additional service proposed the applicants will not promote the public 
interest. Since the burden producing evidence rightly rests upon those best 
able bear require those contending that the grant application 
for new radio station will seriously limit their present ability serve the 
public produce the facts upon which this contention This 
particularly important view the persuasion experience that the encour- 
agement new radio broadcasting facilities the public interest. Each 
new station, granted this Commission, planned provide added con- 
venience the listening public. can not arbitrarily assumed that such 
additional station will necessarily divert revenue relied upon support exist- 
ing protect existing stations from improper activities all 
stations but competition not improper activity. increase 
competition does not necessarily inflict pecuniary loss upon established 

owner existing station may well contend any case that 
new station mav reduce the present income his station, but requires more 
justify the Commission refusing grant the new license. mere showing 


Commission the opinion that public interest would better 
1936; Royal Miller cf. also. 


burden proof upon the applicant show that the granting 
its application would serve public convenience, interest necessity.’ The Courier 
Post Publishing Co. C., 104 F(2d) 213, 1939. Cf. also Goss 
F(2d) 507; App. 301, 1933. 


“6‘In the administration justice often wise place the burden 
producing evidence the party best able sustain (22 81, Sec. 24) 


protests against the application Station WIS, Inc. not having been 
sustained, and the Commission having determined that the public interest. con- 
venience, and necessity would served the granting thereof, the action 
granting the application, affirmed.’ Station WIS, Inc., 


Commission experience accumulating time goes necessarily involves 
changing principles derived from the facts the cases. some respects there- 
fore previous pronouncements must modified. 


the purpose the Act secure the use the channels radio communica- 
tion private licensees under competitive system, those licensees must 
protected the use, not merely from unlicensed stations and unlicensed opera- 
tors, but from improper activities licensed stations and operators 


“10 WGN, Inc. C., F(2d) 432, 1933. 
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that the income existing station may reduced another station enters 
its field not The presence and operation additional radio 
station Phoenix will result the creation competition between the appli- 
cant and the licensees the existing stations, and the interveners have not pro- 
duced evidence sufficient the Commission that there will immedi- 
ately ultimately result such reduction revenue the existing licensees 
require deterioration its service the listening the con- 
trary, such competitive condition may reasonably expected produce 
improved broadcast service the community.” 


“11 Tri-State Broadcasting Co., Inc. F(2d) ——, Nov., 1939, 
Cf. ‘When, here, prima facie case has been made existing station 
cannot heard complain that losing money unless appears that said 
existing station efficiently managed.’ Beaumont Broadcasting Association, 
139, 142, 1938. 


evident, therefore, that the operation the proposed station would 
not curtail the economic support Station WSYR the point where the sta- 
ion would unable serve the public interest, particularly when the station 
derives substantial portion its revenue from sources outside Syracuse,’ 
Civic Broadcasting Corp., Docket 5175, ——, Oct. 1939.” 


The Commission apparently felt that the material just quoted was 
statement its duty under the Act and probably was in- 
consistent with the position taken its Legal Department cases pend- 
ing before the courts. Whatever the reason for the deletion the above- 
quoted paragraphs, the Proposed Findings Fact issued December 
12, 1939 not contain the discussion the economic aspects the con- 
troversy. The new findings stated that the intervenors had failed 
show that they had any interest which would adversely affected 
that the granting the Reese application would impair their ability 
operate the public interest, convenience necessity. 


Times Dispatch Radio Corporation (WRTD), Richmond, Virginia, Docket No. 
4852. Proposed Findings Fact and Conclusions issued December 21, 1939. 


This proceeding involved application the Times Dispatch 
Radio Corporation, licensee WRTD Richmond, Virginia, for con- 
struction permit permitting change frequency from 1500 ke., 590 
ke., and change authorized power from 100 watts 1000 watts. The 
applicant wholly owned and controlled the Times Dispatch Pub- 
lishing Company, the publisher daily newspaper Richmond, hav- 
ing circulation throughout Virginia 85,000. The operating state- 
ment the applicant revealed that during the period from February 
September 30, 1938, the station operated loss over $17,000. 

The Proposed Findings Fact and Conclusions indicate that the 
Commission proposed grant the application the ground that WRTD 
would render service additional 241,997 persons, and night the 
station would serve the entire city with signal millivolts per 
meter better. 
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The decision interesting because the fact that the application 
was granted even though WRTD would limited other stations 
least the millivolt-per-meter contour. 

The Commission found that WRTD would limited 
operating with kw. night 590 ke. Boston, Massachusetts, the 
millivolt-per-meter contour. The opinion the Commission comments 
upon the fact that the evidence the record shows that WRTD would 
limited the 6.7 millivolt-per-meter contour but that this 
was based upon existing directional antenna system which 
would changed accordance with new construction permit issued 
WEEI. The millivolt-per-meter contour found the 
Commission the actual limitation WRTD was based upon the diree- 
tional antenna system which WEEI contemplated using. The Commis- 
sion expressly stated that WRTD would limited the millivolt- 
per-meter contour ‘‘even though unsupported the 

Under the Standards Good Engineering Practice, Class 
stations, such WRTD would become after the granting its appli- 
eation, are ordinarily protected the millivolt-per-meter contour 
night. This case example the discretion which the Commission 
exercises the allocation facilities. The Commission 
the opinion that the public interest, convenience necessity would 
better served permitting many more people receive service from 
WRTD than strictly adhering its Standards Good Engineering 
Practice. 


Southern Minnesota Broadcasting Company (KROC), Rochester, Minnesota, 
Docket No. 4642. Decided December 15, 1939. 


The Southern Minnesota Broadcasting Company the licensee 
KROC Rochester, Minnesota. The station operates 1310 ke., 100 
watts night, 250 watts day, unlimited time. The licensee applied for 
permit operate 920 ke., kw. day, 500 watts night, 
unlimited time, and using directional antenna night. During the 
time that the application for construction permit was pending before 
the Commission, the applicant applied for and obtained modification 
its license authorizing operate with 250 watts night. 

The application was denied the Commission December 15, 
1939 because the existence several factors: first, the area 
served received adequate daytime service; KROC, operating 
1310 ke., adequately served population excess the City 
Rochester the station would limited WWJ Detroit, Michigan, 
operating 920 the millivolt-per-meter contour; the grant 
the application would permit KROC serve only 11,000 additional 
people night; and the grant the application would not 
with good allocation practice because regional frequencies are 
normally allocated only large centers population and Rochester 
was not sufficient size warrant the change from local regional 
frequency. 
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The elasticity the Standards Good Engineering Practice 
well illustrated the comparison this case with the Times Dispatch 
Radio Corporation case, commented upon supra. the KROC 
the application was denied when the limitation was the milli- 
volt-per-meter contour, whereas the case the application was 
granted even though there more severe limitation the operation 
the applicant’s station. 

The Commission was the opinion that the additional number 
people served WRTD was sufficient warrant the severe limitation, 
whereas such was not the case with reference the KROC application. 

Although the opinion the Commission the WRTD case states 
that the change facilities will permit WRTD serve additional 
241,000 persons during the daytime, does not give indication the 
number additional persons receiving service from WRTD night. 
All that states this connection that, operating 1500 ke., WRTD 
does not render primary service the entire city night, whereas 
after its frequency changed proposed, the station would render 
signal millivolts-per-meter over the entire city. unfortunate 
that the decision does not give the additional number people receiving 
service night, because one the grounds for decision the KROC 
case was stated that KROC would serve only approximately 
11,000 additional persons night. 

the time hearing the KROC application the Standards 
Good Engineering Practice afforded protection the millivolt-per- 
meter nighttime contour regional stations. When the decision was 
made, the Standards had been changed that Class III stations were 
afforded protection the 2.5 millivolt-per-meter nighttime con- 
tours, depending whether they were Class III-A ITI-B stations. 
view the fact that the decision was rendered when the new standards 
were effect, the Commission probably would apply them the instant 
ease. least, significant note that the limitation KFEL 
the 1.4 millivolt-per-meter contour was not expressed the Commission 
one the grounds its decision. 


Applications William Barnes and Jonas Weiland, Co-partners, Mar- 
tinsville Broadcasting Company, Martinsville, Virginia, Docket No. 5425, and 
Walker, Walker and Walker, Co-partners, tr/as Patrick Henry 
Broadcasting Company, Martinsville, Virginia, Docket No. 5497. Proposed 
Findings Fact and Conclusions issued 10, 1940. 


The filing two competing applications for the same facilities 
different parties presented difficult question for Commission decision. 
Some the most interesting decisions which the Commission has ren- 
dered are concerned with the necessity making choice between com- 
peting applicants for the same facilities. 

Both the Barnes and Walker applications requested authority 
construct new station Martinsville, Virginia, 1420 
100 watts night, 250 watts day, unlimited time. The proposed decision 


q 
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states that there need for station Martinsville, Virginia, that 
interference will caused the granting either application, and that 
both applicants are legally, technically, financially and otherwise quali- 
fied render the service. 

Confronted with the necessity making choice, the Commission 
proposed grant the Barnes application the ground that Messrs. 
Barnes and Weiland 


have had considerable experience the management and conduct 
radiobroadcasting stations and would thus bring the operation the fre- 
quency assigned Martinsville qualifications not possesse the partners 
the application filed Walker, Walker, and Walker, trading 
Patrick Henry Broadcasting Company (Docket No. 5497), who have had 
experience whatsoever the operation broadcasting station.” 


Mr. Barnes owns the entire capital stock the Daily Bulletin, the 
publisher the only daily newspaper Martinsville. has had con- 
siderable experience the preparation programs broadcast sta- 
tions, particularly connection with the Radio Department the 
American Legion. Mr. Barnes resident Martinsville. Mr. Weiland, 
his partner, resides Kingston, North Carolina, and the licensee 
WFTC, located Kingston. Prior his ownership WFTC was 
with several broadcast stations New York City and Brook- 
lyn, New York. has had considerable experience the building 
and presentation musical programs the broadcast field and other 
means entertainment. Mr. Weiland stated the hearing that the 
Barnes application were granted, would establish residence 
Martinsville and would devote much time was necessary insure 
the proper and efficient operation the station. 

The proposed decision indicates that although applicant might 
receive favorable decision the absence competing applications, 
decision will rendered when the Commission convinced 
that another application will better serve the public interest. 


Application Harry Jackson, Harrisburg, Pennsylvania, Docket No. 5483. 
Proposed Findings Fact and Conclusions issued January 25, 1940. 


Harry Jackson applied for construction permit erect general 
experimental station Harrisburg, Pennsylvania, 30,660 ke., 31,140 
ke., 33,340 ke. and 35,060 ke., with power watts, unlimited time. 
The proposed decision the Commission was adverse the granting 
the application. 

The applicant has developed burglar and fire alarm 
device which set motion unauthorized entry fire the 
building where the equipment installed. The equipment constructed 
such manner that the weight the intruder springs trap, the trap 
sets certain machinery motion, which causes metal spring 
up, enclose, and hold the unauthorized entrant until removed law 
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enforcement authorities. Associated with the equipment pre-cut 
record, reproducer, amplifier, and one more loudspeakers. When the 
record set motion voice advises the hearer the address the 
building and any additional information that required attract per- 
sons the scene. 

The fire alarm system the applicant operated with 
thermostats whieh are adjusted operate predetermined tem- 
peratures. The alarms are amplified over loudspeaker and are intended 
for aural reception only. The applicant sought permit from the Com- 
mission operate transmitter connection with the system, thus 
permitting the voice radio. 

The applicant proposed install the equipment building 
Edgemont, Pennsylvania, and place operation six receiving sets, 
three four which would placed with the Pennsylvania motor 
police, and the others would installed cars owned the applicant. 

The Commission proposed deny the application for the following 
reasons: (1) not shown that the applicant any his employees 
were technically qualified charge experimentation relating 
fundamental research; (2) the type experiments will consist almost 
entirely mechanical association between the applicant’s fire and 
burglar alarm system and transmitter used sending signals 
receivers installed mobile units; (3) the program experimentation 
not such contemplated Rule 307 (now Rule 5.11) the Com- 
mission’s Rules and Regulations; (4) the purpose for which the experi- 
the proposed system would commercially advantageous; and (5) 
need has been shown for the proposed service. 

—P. R., Jr. 
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Frequency Modulation Hearing 


The Commission has announced that informal engineering hear- 
ing will held before the full Commission beginning March 18, 
1940, for the purpose making complete inquiry into the possibilities 
using modulation well amplitude modulation for aural 
The issues concerning which the Commission will hear 
testimony are follows: 


Whether all Broadcasting the frequencies above 25,000 
has reached such stage development that accepted for 
rendering regular distinguished from experimental 
service the public. 

The relative merits frequency modulation and amplitude 
modulation when employed for all frequencies above 
25,000 ke. 

The relative merits wide band and narrow band frequency 
modulation when employed for all broadcasting frequencies above 
25,000 ke. 

Whether possible allocate sufficient frequencies 
accommodate stations employing frequency modulations (narrow 
wide band) provide satisfactory program service the United 
States when considered the light the frequency needs other 
services, including television, government, aviation, police, common 
carrier, amateur, etc. 

Whether possible allocate sufficient frequencies ac- 
commodate stations employing amplitude modulation provide 
satisfactory program service the United States when considered 
the light the frequency needs other services, including tele- 
vision, government, aviation, police, common carrier, amateur, etc. 

Whether would practicable for the Commission 
authorize both amplitude and frequency modulation for all broad- 
stations operating frequencies above 25,000 ke., whether 
the Commission should recognize but one these forms modula- 
tion for such stations. 

The possible future effects ultra-high frequency broad- 
upon standard broadcasting the band 550-1600 ke. 

Whether existing allocations frequencies above 25,000 ke. 
particular services shall modified provide frequencies for 
all 

The existing patent situation respecting frequency modula- 
tion and amplitude modulation for all broadcasting stations oper- 
ating frequencies above 25,000 ke. 


Pending the outcome the hearing, the Commission has determined 
grant frequency modulation applications for permission ‘‘to carry out 
programs fundamental research not authorized the past and which 
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show satisfactory promise being able contribute substantially to- 
ward the development aural broadcasting and applications 
filed existing licensees ‘‘to experiment with aural broadcasting 
frequencies above 25,000 ke., provided the request operate additional 
stations involves program experimentation directly related the 
existing stations.’’ 

January 25, 1940, the Commission stated that order obtain 
more factual data concerning frequency modulation for services other 
than broadcast, the Commission would accept applications for experimen- 
tal authorizations frequencies allocated those services above 30,000 
ke. the basis the reports required submitted pursuant the 
rules applicable experimental services, the Commission expects 
reach decisions whether and under what conditions frequency 
modulation can regularly authorized for use the non-broadcast 


services. 
—P. R., 


Broadcast Reallocations 


December 28, 1939, the Mexican Senate ratified the North Ameri- 
ean Regional Agreement. The Agreement can now made 
effective, since has already been ratified Canada, Cuba, Haiti, and 
the United States. 

The Treaty provides for period one year within which make 
changes the station assignments prescribed it. However, agree- 
ment the time may reduced. The Mexican Association 
suggested that the allocation become effective within three months from 
the date ratification Mexico, but January 22, 1940 the Commis- 
sion announced that did not appear possible effect the changes 
within such brief space time. 

The Commission intends issue general plan allocation and 
reallocation and cannot undertake consider applications for changes 
individual until such time the work completed. 

Recently the Commission issued order modifying the licenses 
many the broadcast stations the United States make the 
licenses terminate August 1940. The order modifying the licenses 
applied all stations operating under licenses which, the ordinary 
events, would have expired subsequent August 1940. 


—P. R., 


4 
| 
q 
4 
4 
q 
A 


JOURNAL THE FEDERAL COMMUNICATIONS Bar 159 


Commission Publications 


The Commission announced January 11, 1940 that printed copies 
its various rules and regulations may obtained certain stipulated 
prices from the Government Printing Office. For some time past the 
Rules Practice and Procedure, Standards Good Engineering Prac- 
tice, Rules Governing Standard Stations and the rules appli- 
other services have been printed official publication. 
Printed copies the rules may now obtained pamphlet form from 
the Government Printing Office. 

should noted that all the rules have not yet been printed, 
and the Commission’s release expressly states that the Standards Good 
Engineering Practice Applicable Stations will printed 
separate pamphlet and made available the the near 
future. 

—P. R., 


Recent Commission Appointments 


January 1940 the Federal Communications Commission an- 
nounced that Mr. Corwin Lockwood had been appointed secretary 
Commissioner Thad Brown. Mr. Lockwood has been member 
the Commission’s Law Department since February, 1938. was born 
Bowling Green, Ohio, and received his A.B., M.A., and LL.D. degrees 
from George Washington University. previously spent four years 
with the Finance Division the Farm Credit Administration. 
succeeds Franklin Salsbury, who resigned accept position the 
Law Department the Commission. 


—P. R., 
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